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(1) Pursuant to section 240A(d)(1) of the Inmmgration and

Nationality Act, 8 U S.C. 8§ 1229b(d)(1) (Supp. Il 1996), an
of fense must be one “referred to in section 212(a)(2)” of the
Act, 8 U.S.C. § 1182(a)(2) (1994 & Supp. Il 1996), to term nate

the period of continuous residence or continuous physical
presence required for cancellation of renoval.

(2) A firearms offense that renders an alien renovable under
section 237(a)(2)(C) of the Act, 8 US. C § 1227(a)(2)(0O
(Supp. Il 1996), is not one “referred to in section 212(a)(2)”
and thus does not stop the further accrual of continuous
resi dence or continuous physical presence for purposes of
establishing eligibility for cancellation of renoval.

Lisa J. Palunmbo, Esquire, Chicago, Illinois, for respondent

Seth B. Fitter, Assistant District Counsel, for the Inmgration and
Nat ur al i zati on Service

Before: Board En Banc: SCHM DT, Chai rman; DUNNE, Vi ce Chairman;
SCl ALABBA, Vi ce Chairnman; VACCA, HOLMES, HURW TZ,
VI LLAGELI U, FILPPU, ROSENBERG, MATHON, GUENDELSBERGER,
MOSCATO, and M LLER, Board Menbers. Concurring Opinion:
GRANT, Board Menber. Di ssenting Opinion: COLE, Board
Menber, joined by HEILMAN and JONES, Board Menbers.
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HURW TZ, Board Menber:

We have jurisdiction over this tinely appeal pursuant to 8 C.F. R
8§ 3.1(b) (1999). The respondent has appeal ed an | mmi grati on Judge’s
February 12, 1998, decision finding himineligible for cancellation
of renoval pursuant to section 240A(a) of the Inmgration and
Nationality Act, 8 U S.C. § 1229b(a) (Supp. Il 1996), because his
conmi ssion of a firearns offense ternm nated his residence in the
United States prior to the attainment of the statutorily required

7 years of continuous residence. There is no issue on appeal
regarding the respondent’s renovability pursuant to section
237(a)(2)(C) of the Act, 8 U.S.C. § 1227(a)(2)(C (Supp. Il 1996),

based on his conviction for a firearns viol ation.

We find that the respondent’s firearns offense did not cut off his
continuous residence in the United States and that he is therefore
eligible to apply for cancell ati on of renoval. Accordingly, we wll
sustai n the appeal and renand the record to the Imrgration Judge to
all ow the respondent to apply for that relief.

. | SSUE PRESENTED

The issue in this case is whether, under the rule stated in section
240A(d) (1) of the Act, an offense that is not “referred to in
section 212(a)(2)” of the Act, 8 U. S.C. § 1182(a)(2) (1994 & Supp
Il 1996), will stop the further accrual of continuous residence in
the United States, which is required to establish eligibility for
cancel l ati on of renoval .

1. FACTS

The respondent, a native and citizen of Mexico, was admtted to the
United States as a tenporary resident on May 4, 1988, and adjusted
his status to that of a | awful pernanent resident on Decenber 13,
1990. It is uncontested that on Septenber 23, 1993, the respondent
was convicted in the Circuit Court of Cook County, Illinois, of a
singl e offense of unlawful use of a weapon, in violation of chapter
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38, section 24-1(a)(7) of the lllinois Conpiled Statutes Annotated.?
The respondent was sentenced to 18 nonths’ probation. On June 25,
1997, the Immigration and Naturalization Service issued and served
a Notice to Appear (Form 1-862), conmencing these renoval
proceedi ngs and charging the respondent with renovability under
section 237(a)(2)(C) of the Act.

[11. THE CONTI NUOUS RESI DENCE REQUI REMENT

The sol e i ssue before us i s whether the respondent’s conm ssi on of
a firearns of fense precludes himfromsatisfying the requirenment in
section 240A(a)(2) of the Act that he have “resided in the United
States continuously for 7 years after having been admitted in any
status.”

The rule for calculating the period of continuous residence or
conti nuous physical presence necessary to establish eligibility for
cancel | ati on of renoval under sections 240A(a) and (b) of the Act is
set forth in section 240A(d) (1), often referred to as the “stop
time” rule. Matter of Mendoza- Sandi no, Interim Decision 3426 (BIA
2000); Matter of Nolasco, InterimDecision 3385 (BIA 1999). Section
240A(d) (1) provides, inits entirety, as foll ows:

TERM NATI ON OF CONTI NUOUS PERI OD. —For purposes of this
section, any period of continuous residence or continuous
physi cal presence in the United States shall be deened to
end when the alien is served a notice to appear under
section 239(a) or when the alien has comritted an of fense
referred to in section 212(a)(2) that renders the alien
inadmi ssible to the United States under section 212(a)(2)
or renovable [(i.e., deportable)]? fromthe United States

1 That provision is now designated as chapter 720, section

5/24-1(a)(7) of the lllinois Conpiled Statutes, w thout substantive
change.
2 Al t hough section 240A generally uses the separate terns

“inadm ssible” in the context of section 212(a) of the Act and
(continued...)
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under section 237(a)(2) or 237(a)(4), whichever s
earliest. (Enphasis added.)

The issue that was raised before the Imrigration Judge and argued
inthe initial briefs subnmitted on appeal concerned the appropriate
date to apply in determ ning when accrual of continuous residence
ends. We have since decided that issue in Matter of Perez, Interim
Deci si on 3389 (Bl A 1999), where we held that conti nuous resi dence or
physi cal presence terninates on the date that an offense specified
in section 240A(d) (1) is commtted.® Neither the parties nor the
I mmigration Judge addressed the threshold question whether a
firearns offense is one of the crines referred to in section
240A(d) (1) that will “stop time.” W accordingly requested briefing
on this issue, and both parties tinely responded with thoughtful
briefs.

V. THE PARTIES PGOSI TI ONS

The respondent argues that Congress did not intend that the “stop
time” rule apply to firearms offenses. He contends that section

2(...continued)

“deportable” in the context of section 237(a) of the Act, section
240A(d) wuses the term “renpvable” rather than “deportable” in
relation to section 237(a)(2). The term “renpvabl e’ enconpasses
both section 212(a) grounds of inadmissibility and the section
237(a) grounds of deportability, and it may ordinarily be used in
pl ace of either term See section 240(a)(2) of the Act, 8 U S.C

§ 1229a(a)(2) (Supp. Il 1996). However, because of the nature of
the particular question before us and for the sake of clarity, we
will use the separate terns in our discussion. See, e.qd., sections

240A(a), (b)(1), (b)(2)(D), (c)(4) of the Act.

3 The actual date that the respondent conmtted his firearns

offense is not clear from the record. The conviction docunent
establ i shes, however, that he was convicted of the offense prior to
the time he attained 7 vyears of continuous residence. It

necessarily follows that the offense was committed prior to that
tinme.
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240A(d) (1) “clearly states that an alien’s offense, as a starting
point, must be an offense [ ] referred to in section 212(a)(2)”
before the *“stop tinme” rule wll apply. Accordingly, the
respondent’s position is that, under the plain |anguage of the
statute, firearns offenses do not cut off continuous residence
because they are not “referred to” in section 212(a)(2) of the Act.
The respondent reasons that Congress woul d not have tw ce referenced
section 212(a)(2) in section 240A(d)(1) if it had intended that
of fenses included in either section 212(a)(2) or sections 237(a)(2)
and (4) would stop the accrual of time. The respondent urges that
in passing the 111legal Imm gration Reform and |Inmm grant
Responsi bility Act of 1996, Division C of Pub. L. No. 104-208, 110
Stat. 3009-546 (“I1IRIRA"), which replaced the separate and distinct
deportation and exclusion proceedings wth uniform renova
proceedi ngs, Congress intended to elimnate many of the differences
bet ween those separate proceedi ngs. By suggesting that an offense
must first be “referred to in section 212(a)(2),” the respondent
submits that Congress sought to create a “sense of parity between
the two previously distinct proceedings by attenpting to include in
the rul e offenses that were found in both sections of the statute.”

The Service, on the other hand, argues that section 240A(d)(1) is
ambi guous, but should be interpreted as providing for term nation of
conti nuous residence upon the conm ssion of an offense included in
any of the three specified statutory sections. According to the
Service, the plain | anguage of section 240A(d) (1) does not clearly
support either its position or that of the respondent. In the
Service's view, either interpretation rel egates some of the | anguage
in the statute to surplusage. However, the Service maintains that
its reading presunes a grammatical error, whereas the respondent’s
position | eaves the references to sections 237(a)(2) and (4) without
any effect. The Service contends that “[p]resumably, the drafters
of section 240A(d)(1) would nore likely nmake a granmmatical error,
than include a renoval ground that would be totally ineffective in
st oppi ng accrual of tinme as a resident.”

V. ANALYSI S

There is no question that the respondent’s offense rendered him
deport abl e under one of the grounds referenced in section 240A(d) (1)
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of the Act. Specifically, he is deportable wunder section
237(a)(2)(C) on the basis of his firearns offense. Thus, he is
deport abl e under one of the criminal grounds included within section
237(a)(2). However, the plain |anguage of section 240A(d)(1) also
states that, as a prerequisite, an offense nust be “referred to in
section 212(a)(2)” of the Act in order to stop accrual of tine. See
INS v. Cardoza-Fonseca, 480 U. S. 421, 432 n.12 (1987) (stating that
there is a “strong presunption that Congress expresses its intent
through the |anguage it chooses”); Anerican Tobacco Co. V.
Patterson, 456 U S. 63, 68 (1982) (presunming “that the |egislative
purpose is expressed by the ordinary nmeaning of the words used”);

Chevron, U.S.A., Inc. v. Natural Resources Defense Council, lInc.,
467 U.S. 837, 843 (1984) (holding that courts “must give effect to
t he unanbi guously expressed intent of Congress”). The of fenses

i ncluded in section 237(a)(2)(C) of the Act are not referred to in
section 212(a)(2) of the Act and are therefore not “stop tine”
of fenses. See section 212(a)(2) of the Act.

The phrase “referred to in section 212(a)(2)” could not be nore
clear, and we will apply its plain nmeaning. W are unaware of any
| egi slative history that woul d overcone the strong presunption that
t hese words nmean what they say. Richards v. United States, 369 U S.
1, 10 (1962) (asserting that, notwithstanding the ease of
application inherent in an alternative construction of a statute,
the courts “are bound to operate within the framework of the words
chosen by Congress and not to question the wi sdomof the latter in

the process of construction”). |In section 240A(d) (1) of the Act,
Congress enacted a rule that requires a deternmination that an
of fense is included in section 212(a)(2) before it will operate to
cut off the accrual of tinme. See Matter of Perez, supra, at 6

(hol ding that a controll ed substance of fense that rendered the alien
deportabl e under section 237(a)(2)(B) is an offense that is referred
to in section 212(a)(2) of the Act and thus terninates continuous
resi dence under section 240A(d)(1)).

The statute could easily have been drafted wi thout the phrase
“referred to in section 212(a)(2),” or it could have been witten so
that any offense in sections 212(a)(2), 237(a)(2), or 237(a)(4)
woul d operate to cut off tine, as the Service contends that Congress
i ntended. But that is not what the statute says, and it woul d take
far nore than a sinple grammtical correction to reach the neaning
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urged by the Service. Qur task is not to inprove on the statute or
to question the wisdomof it, but rather to interpret the |anguage
that was enacted as law. Richards v. United States, supra.

It is inmportant to note that several of the grounds of
deportability found in section 237(a)(2) of the Act are referred to
in section 212(a)(2) of the Act, whereas others, such as the ground

set forth in section 237(a)(2)(C), are not. Conpare section
212(a)(2) of the Act wth section 237(a)(2) of the Act. By
contrast, of course, all of the offenses listed in section 212(a)(2)
are necessarily “referred to in section 212(a)(2).” Under the

interpretation proposed by the Service, tine would stop with the
comm ssi on of any offense that renders the alien inadm ssi bl e under
section 212(a)(2) or deportable under sections 237(a)(2) or (4).
This reading would render the phrase “referred to in section
212(a)(2)” surplusage, because there would be no reason to
di stingui sh between those offenses that constitute grounds of
deportability under section 237(a)(2), but not grounds of
i nadm ssibility under section 212(a)(2) (such as the respondent’s
firearns offense), and those that fall within both categories. See
Matter of Perez, supra, at 12-13 (holding that provisions within
statutes should not be interpreted in such a way as to render ot her
provi si ons superfluous) (citing Freytag v. Commir, 501 U. S. 868, 877
(1991); International Union, UAWvV. Johnson Controls, Inc., 499 U S.
187, 201 (1991); Pennsylvania Dep’'t of Pub. Wlfare v. Davenport,
495 U. S. 552, 562 (1990)). The Service’'s position wites the phrase
“referred to in section 212(a)(2)” out of section 240A(d)(1),
materially changing its neaning.

Anot her inportant rule of statutory construction is that, in
ascertaining the “plain meaning” of the statute, the Board nust
consi der both “the particular statutory |anguage at issue, as wel
as the | anguage and design of the statute as a whole.” K Mart Corp
v. Cartier, Inc., 486 U S. 281, 291 (1988). Indeed, the paranount
i ndex of congressional intent is the plain meaning of the words used
in the statute as a whol e. See INS v. Cardoza-Fonseca, supra, at
431. Thus, in construing the | anguage of section 240A(d) (1) of the
Act, we must al so consider the | anguage in section 240A as a whol e.
See Matter of Perez, supra, at 7-8 (providing that if an anbiguity
is perceived when one provision is read in isolation, it is often
clarified when it is interpreted in the context of the statutory
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scheme as a whole) (citing Bailey v. United States, 516 U.S. 137,
146 (1995)).

We note that Congress referred to grounds of inadnmissibility and
deportability several tinmes throughout section 240A of the Act. For
i nstance, section 240A(b)(1)(C) refers to sections 212(a)(2),
237(a)(2), and 237(a)(3) of the Act, stating that nonpermanent
resi dents who have been convicted of an offense under any of these
provisions are ineligible for cancellation of renmoval. Simlarly,
in delineating special rules of eligibility for battered spouses or
chil dren, section 240A(b)(2) (D) specifically states that these rul es
apply only to aliens who are not inadm ssible under sections
212(a)(2) or (3), or deportable under section 237(a)(1)(G or
sections 237(a)(2), (3), or (4) of the Act. The fact that,
t hr oughout section 240A, the statute lists speci fi c—and
di fferent—grounds of inadmssibility under section 212(a) and
grounds of deportability under section 237(a) supports our reading
that, in section 240A(d)(1) of the Act, there is a neaningful
di stinction between those grounds of deportability under section
237(a) that are referred to in section 212(a)(2), and those that are
not .

Nonet hel ess, we are cognizant that this interpretation of section
240A(d) (1) of the Act |eaves the phrase “or 237(a)(4)” without any
meani ngful effect because none of the offenses listed in section
237(a)(4) of the Act are referred to in section 212(a)(2) of the
Act. Rather, section 212(a)(3) of the Act includes the security and
rel ated of fenses anal ogous to those in section 237(a)(4). Conpare
section 237(a)(4) of the Act with sections 212(a)(2), (3) of the
Act . Normally, as noted above, we would not read a statutory
provision in such a way as to render another provision superfluous.
However, | ooking to other subsections within section 240A of the Act
reveals that it is not the |anguage of section 240A(d)(1) that
renders the “or 237(a)(4)” |anguage superfl uous.

Section 240A(c) of the Act lists specific categories of aliens who
are statutorily ineligible for cancellation of renmoval under
sections 240A(a) and (b)(1). Section 240A(c)(4) provides that an
alien who is “deportable under of [sic] section 237(a)(4)” is
ineligible for relief under sections 240A(a) or (b)(1l). A sinilar
bar applies to those aliens seeking cancellation of renoval under
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the section 240A(b)(2) special rule for battered spouses and
chil dren. See section 240A(b)(2)(D) of the Act. Thus, under
sections 240A(b) (2) (D) and 240A(c)(4), any alien who is deportable
under section 237(a)(4) of the Act is categorically barred from a
grant of cancellation of renoval. Consequently, the inclusion of
this ground of deportability within section 240A(d) (1) is nerely an
addi ti onal reference.

Simply put, it wuld be irrelevant whether a charge of
deportability under section 237(a)(4) term nates an alien s period
of continuous residence or physical presence because deportability
under that charge automatically renders an alien statutorily
ineligible for cancellation of renobval pursuant to sections
240A(b) (2) (D) or (c)(4) of the Act. Thus, ignoring the duplicative
reference to section 237(a)(4) in section 240A(d) (1) has no i npact
on section 240A as a whol e, because the presence or absence of that
| anguage in section 240A(d)(1) has no effect on eligibility for

cancel | ati on of renoval. However, ignoring the phrase “referred to
in section 212(a)(2)” would materially alter the criteria for
cancel | ati on of renpval. M ndful of our obligation to consider “the

| anguage and design of the statute as a whole,” we will give effect
to that phrase. K Mart Corp. v. Cartier, lnc., supra, at 291.
According to the plain and ordinary meaning of that |anguage, an
of fense nust be “referred to in section 212(a)(2)” before it wll
operate to cut off accrual of tinme under section 240A(d)(1).

Accordingly, we find that because the respondent’s firearns
of fense, which rendered hi mdeportabl e under section 237(a)(2)(C) of
the Act, is not referred to in section 212(a)(2) of the Act, it did
not “stop time” under section 240A(d)(1). The respondent’s period
of continuous residence began when he was adnitted as a tenporary
resident on May 4, 1988. See Matter of Perez, supra, at 5. The
Noti ce to Appear was not served until nore than 7 years later. See
section 240A(d)(1) of the Act. Therefore, the respondent has
satisfied the continuous residence requirenent of section
240A(a)(2). We will accordingly sustain the respondent’s appeal and
remand the record to the Immigration Judge for a hearing on the
nmerits of the respondent’s application for cancellation of renoval.

ORDER: The appeal is sustained.
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FURTHER ORDER: The I nmi gration Judge’s order of February 12, 1998,
is vacated, and the record is remanded to the Inm gration Court for
further proceedings consistent with the foregoi ng opinion

CONCURRI NG OPI NI ON: Edward R. Grant, Board Menber

| respectfully concur.

There is much to agree with in the dissenting opinion of Board
Menber Col e. It seens unlikely that Congress, in the course of
enacting a statute that nerged the fornmerly separate exclusion and
deportation proceedings into a single form of renoval proceedings
and ot herwi se sought to streamline and make consi stent the process
of immigration adjudications, would create an eligibility rule for
di scretionary relief that draws an apparently arbitrary distinction
bet ween various forns of crimninal offenses. The result in this case
is particularly ironic—that the commi ssion of a firearnms offense
does not stop the accrual of tine-in-residence necessary to
establish eligibility for the relief of cancellation of renmova
under section 240A(a) of the Immgration and Nationality Act,
8 U S . C 8§ 1229b(a) (Supp. |1 1996). This is so because in
fashioning the overall eligibility rules for section 240A(a)
cancel l ation, which is the successor to relief under former section
212(c) of the Act, 8 U.S.C. § 1182(c) (1994), Congress did not carry
over the rule disallow ng waiver of offenses that are grounds of
i nadm ssi bility under section 212(a) of the Act but have no anal ogue
in the grounds of deportability under section 237(a) of the Act,
8 U S.C 8§ 1227(a) (Supp. Il 1996) (formerly section 241(a) of the
Act, 8 U.S.C. § 1251(a) (1994)). See Matter of Gabryelsky, 20 |&N
Dec. 750, 753-54 (BIA 1993). Thus, Congress plainly accorded
eligibility for cancellation of renmoval to a category of
of fenders—hiefly those with firearns convictions—who fornmerly were
ineligible for section 212(c) waivers. That Congress would have
further intended to treat such of fenders nore generously than those
convicted of crines “referred to in section 212(a)(2)” of the Act,
8 U S.C 8§ 1182(a)(2) (1994 & Supp. Il 1996), does seem i nprobabl e.

10
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However, as tenpting as it is to correct this anonmaly, to do so
would cross the line into revision of the statute. The result to
whi ch the ambi guous statutory | anguage points may be strange. But
this is insufficient to warrant resolving the anbiguity by reading
a cl ause out of the statute—which the dissenting opinion does to the

phrase “referred to in section 212(a)(2).” 1In all Ilikelihood, the
uncl ear drafting of section 240A(d) (1) represents a technical error
that Congress is free to correct in subsequent legislation. | would

wait for Congress to so act and, in the nmeantime, join the decision
of the majority.

DI SSENTI NG OPI NI ON: Patricia A Col e, Board Menber, in which M chae
J. Heilman and Philenm na McNeill Jones, Board Menbers, joined

| respectfully dissent. | disagree that a “plain reading” of the
| anguage at issue supports the mgjority’s conclusion that an alien
who i s deportabl e under section 237(a)(2)(C) of the Imm gration and
Nationality Act, 8 U S.C. § 1227(a)(2)(C (Supp. Il 1996), continues
to accrue continuous residence after the date that the underlying
firearns of fense was comnmi tted.

The [|anguage of section 240A(d)(1) of the Act, 8 US. C
8§ 1229b(d) (1) (Supp. Il 1996), that we are charged with interpreting
states that continuous residence or physical presence ends “when the
alien has committed an offense referred to in section 212(a)(2) that
renders the alien inadm ssible to the United States under section
212(a)(2) or renovable [(i.e., deportable)] fromthe United States
under section 237(a)(2) or 237(a)(4).”

If the meani ng of this statutory | anguage were clear on its face,
no further inquiry would be necessary. Unfortunately, the | anguage
is not clear. The phrase “referred to in section 212(a)(2)” of the
Act, 8 U.S.C. § 1182(a)(2) (1994 & Supp. Il 1996), and the inclusion
of section 237(a)(4) offenses in the “stop time” rule cannot be
reconcil ed because, as the mgjority points out, none of the security
and related grounds offenses included in section 237(a)(4) are
“referred to in section 212(a)(2),” yet they are explicitly included
in section 240A(d) (1) as “stop tine” offenses.

11



I nterimDecision #3428

The Suprenme Court has observed that “words are i nexact tools at
best,” and it is often necessary to place the words of a statute in
their proper context to discern their neaning. Harrison v. Northern
Trust Co., 317 U.S. 476, 479 (1943). \When the plain |anguage is
uncl ear, our task is to offer a reasonable interpretation that gives

effect to congressional intent. Chevron, US A, Inc. v. Natura
Resources Defense Council, Inc., 467 U S. 837, 842-43 (1984).
As a prelimnary matter, | agree with the majority that section

212(a)(2) of the Act does not include a reference to firearns
convictions. Thus, unless a particular firearns offense would al so
qualify as one of the specifically designated section 212(a)(2)
of fenses,® | would not consider it to be “referred to in section
212(a)(2).”

However, section 240A(d)(1) also includes section 237(a)(4)
of fenses. These security-related offenses are not “referred to in
section 212(a)(2).” Thus, the nmpjority’s interpretation that an
offense nust, as a prelinmnary matter, be included in section
212(a)(2) does not offer a way to read the “referred to in section
212(a)(2)” language in harmony with the reference to section
237(a) (4). The mpjority seems to gloss over the fact that the
statute, as presently drafted, does not offer a plain neaning.
Instead, it | eaves the choice of ignoring either the “referred to in
section 212(a)(2)” language or the section 237(a)(4) reference.

1 For exanple, a theft or robbery offense with an elenent
specifying that it was conmitted with a firearmwould be included in
the section 212(a)(2)(A)(i)(l) ground of inadmissibility (crinmes
i nvolving noral turpitude). Likewi se, crines that are included in
section 212(a)(2)(A)(i)(Il) (controlled substance violations) nmay
also include a firearns offense, and an offense under section
212(a)(2)(B) (two or nore crimnal offenses for which the aggregate
sentence is 5 years or nore of confinenent) can include firearns
of fenses, as the only restriction on the type of crine included in
section 212(a)(2)(B) is that it not be a purely political offense.
The Service has not argued that the respondent’s firearns offense
would be included in these, or any other, crimnal grounds in
section 212(a)(2) of the Act.

12
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In ny view, the inclusion of the section 237(a)(4) offenses in
the “stop tine” rule cuts against reading the statute to require
t hat even those aliens who are rendered deportabl e by the comn ssion
of a section 237(a)(2) or (4) offense nmust, before the offense wll
be considered a “stop tinme” offense, have their offense eval uated
and determned to fall under a conparable section 212(a)(2) ground
of inadmi ssibility. While many, if not npost, of the section
237(a)(2) offenses would neet that test, none of the section
237(a) (4) offenses woul d, | eaving the reference to section 237(a)(4)
wi t hout meani ng under the majority’s interpretation.

| amaware that the statute provides that cancell ati on of renoval
under sections 240A(a) and (b)(1) does not apply to an alien who is
“deportabl e under section 237(a)(4).” Section 240A(c)(4) of the
Act. Deportability under section 237(a)(4) also bars relief under
the special rule in section 240A(b)(2) relating to battered spouses
and children. Section 240A(b)(2)(d). This seemngly makes
redundant the reference to section 237(a)(4) offenses in the “stop
time” rule, since there would be no need to reach the issue of
conti nuous residence or physical presence for an alien deportabl e on
t hese grounds. However, “[r]edundancies across statutes are not
unusual events in drafting, and so long as there is no ‘positive
repugnancy’ between two |aws, a court nust give effect to both.”
Connecticut Nat’'l Bank v. Germain, 503 U S 249, 253 (1992)
(citation omtted).

Why Congress structured the provision as it did is unknown. The
| egislative history suggests that, at some point in its drafting,
section 240A(d)(1) was intended to also serve as the rule for
calculating the period of time required for relief under section

212(h) of the Act, 8 U S.C. § 1182(h) (1994 & Supp. Il 1996),
al though there is no reflection of that intent in the final version
of the Illegal Inmmgration Reformand I mr grant Responsibility Act

of 1996, Division C of Pub. L. No. 104-208, 110 Stat. 3009-546
(“I'' RIRA"). See 142 Cong. Rec. H10, 841, H10,900 (1996). Congress
did, however, expressly make the rule apply for calculating the
peri od of physical presence required for suspension of deportation
under former section 244(a) of the Act, 8 U S.C. § 1254(a) (1994),
except for certain exenpted classes of aliens. See Matter of
Nol asco, Interi mDecision 3385 (1999); IIRIRA 8 309(c)(5), 110 Stat.
at 3009-627. And deportability on a security ground does not
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statutorily preclude section 244(a)(2) suspension of deportation.
The reference to section 237(a)(4) (formerly section 241(a)(4) of
the Act, 8 U S.C. § 1251(a)(4) (1994)), may therefore not be a
redundancy when applied in the context of section 244(a)(2)

suspensi on cases. |In any event, the section 237(a)(4) |anguage is
there, and | believe that giving it nmeaningful effect in the section
240A(d) (1) rule would best preserve the overall legislative intent

and the structure of the cancell ation of renoval statute.

Section 240A(a) cancellation of renpval is the replacenent form
of relief for the repealed relief previously avail able under fornmer
section 212(c) of the Act, 8 U.S.C. § 1182(c) (1994). See H R Rep.
No. 104-469 (1996). Although there is sparse |egislative history
directly addressing the question before us, what little | have found
suggests that Congress was respondi ng to concerns that, under forner
section 212(c), aliens had been allowed to accrue continuous
resi dence whil e being punished for the very criminal act that was
the basis of their deportation. See S. Rep. No. 104-48, at 47
(1995). The inclusion in the final bill of the section 240A(d) (1)
measure cutting off time as of the date an alien conmmits the offense
that renders him or her inadmssible or deportable directly
addresses those concerns. | have found nothing in the |egislative
hi story to suggest that Congress required that a deportable offense
be conparable to one of those enunerated in section 212(a)(2) in
order for it to stop the accrual of tine. To the contrary, |
interpret Congress’s specific reference to deportable offenses in
the rule as an attenpt to clarify that both deportable and
i nadm ssi bl e offenses qualify to stop tine.

To the extent that the very brief comment pertinent to section
240A(d) (1) in the Joint Explanatory Statenment of the Conmittee of
Conference on H- R 2202 sheds |ight on Congress’s intent to include
all of the section 237(a)(2) deportable offenses, | observe that it
states the follow ng:

Section 240A(d) provides that the period of continuous
resi dence or physical presence ends when an alien is
served a notice to appear under section 239(a) (for the
commencenent of renpval proceedi ngs under section 240),
or when the alien is convicted of an offense that
renders the alien deportable from the United States,
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whi chever is earliest.

H R Conf. Rep. No. 104-828, at 214 (1996) (enphasis added). This
report does not even reference inadm ssible offenses, and | sinply
find nothing here that suggests that a deportabl e offense nmust al so
have a conparabl e ground of inadmi ssibility. There is no nmentionin
the report of the phrase “referred to in section 212(a)(2)” on which
the mmjority has placed primary enphasis in interpreting the
statute.

Furthernore, when Congress previously enacted a provision
restricting both inadmi ssible and deportable aliens from
establishing eligibility for relief based solely on section
212(a)(2) offenses, it was clear in stating its intention. Section
101(f)(3) of the Act, 8 U S C. § 1101(f)(3) (Supp. Il 1996),
provi des that an alien cannot establish good noral character for the
required period if he or she is “a menber of one or nore of the
classes of persons, whether inadmissible or not, described in
[certain specified] paragraphs . . . of section 212(a) of this Act

if the offense described therein, for which such person was
convi cted or of which he admits the comni ssion, was comr tted during
such period.” (Enmphasi s added.) Even though that statute has
per haps nost commonly been applied when deternmining eligibility for
relief fromdeportation rather than exclusion, section 101(f)(3) is
clear in precluding relief by statute only when the crim nal offense
is one described in section 212(a). See, e.qg., fornmer sections
244(a), (e) of the Act. Congress did not followthat approach here.
Rat her, section 240A(d) (1) specifically refers to both deportable
and i nadm ssi bl e of fenses. Had Congress nmeant to limt the “stop
time” rule to section 212(a)(2) offenses, there would have been no
need to go beyond the “referred to in section 212(a)(2)” |anguage.
The references to sections 237(a)(2) and (4) would be rendered
sur pl usage.

The statute we are construing here is markedly different fromthe
anmendnment to former section 212(c) that we addressed in Mtter of
Fuent os- Canpos, 21 I &N Dec. 905 (BIA 1997). See Antiterrorism and
Effective Death Penalty Act of 1996, Pub. L. No. 104-132, § 440(d)
110 Stat. 1214, 1217 (“AEDPA"), anmended by IIRIRA § 306(d), 110
Stat. at 3009-612. |n Fuentos-Canpos, we found that the failure of
t he AEDPA to nmake any reference to excludability or inadm ssibility
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inthe amendnents restricting relief under section 212(c) of the Act
meant that inadmissible aliens were not subject to those
restrictions.? By way of contrast, section 240A(d)(1) specifically
refers to both offenses that render an alien “inadnm ssible .
under section 212(a)(2) or renmovable [(i.e., deportable)]

under section 237(a)(2) or 237(a)(4).”

Finally, it is noteworthy that the AEDPA amendnents to forner
section 212(c), repl aced by secti on 240A(a) cancel | ati on of renoval,
categorically barred fromrelief aliens who are deportable for a
firearns conviction. Absent clear and persuasive evidence that
Congress so intended, | would not interpret section 240A(d)(1l) as
provi di ng that sanme class of aliens favored status when cal cul ating
the tinme requirenents for cancellation of renoval.

| interpret section 240A(d) (1) as providing that when an alien
has comitted an of fense that renders himor her inadn ssible under
section 212(a)(2) or deportable under sections 237(a)(2) or (4),
that offense will stop time fromaccruing for purposes of any form
of relief to which section 240A(d)(1) applies. Because the
respondent’s firearns offense indisputably rendered hi m deportable
under section 237(a)(2) of the Act and was comitted before he had
acquired 7 years of continuous residence, he is ineligible for
section 240A(a) cancellation of renoval. I would dismss the
appeal

2 The AEDPA anendnent, as further amended by the II R RA, provided
that “an alien who is deportable by reason of having commtted any
crininal offense covered in section 241(a)(2)(A)(iii), (B), (€, or
(D), or any offense covered by section 241(a)(2)(A)(ii) for which
both predicate offenses are, without regard to the date of their
conmmi ssi on, otherw se covered by section 241(a)(2)(A)(i)” is barred
from section 212(c) relief. AEDPA § 440(d), anmended by IIRRA
§ 306(d) (enphasis added).

16



